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Executive Summary

Oswaldo Paya Sardifias was a Cuban human rights and democracy advocate. Pay4d was one of
the most important leaders of the Cuban opposition due to his influence founding and leading
the Varela Project, a draft bill that—through a massive collection of signatures and in
observance of requirements set by the Cuban Constitution—proposed a referendum in which
Cubans would decide on legal reforms that would establish the effective respect of their
fundamental rights.

On July 22, 2012, Oswaldo Paya was traveling by car from Havana to Santiago de Cuba. Cuban
pro-democracy activist Harold Cepero, Spanish youth party leader Angel Carromero, and
Swedish politician and chairman of the Young Christian Democrats Jens Aron Modig, were
traveling with him.

According to the Cuban government, at approximately 1:50 p.m., Angel Carromero lost control
of the vehicle and crashed into a tree on the side of Las Tunas-Bayamo highway, near the town
of La Gabina, about 22 kilometers from the city of Bayamo, a province of Granma. According to
the Cuban government, Paya and Cepero died in the crash, while Carromero and Modig
suffered only minor injuries. The government concluded that the crash happened for two
reasons: first, the speed at which Carromero was driving; and second, the fact that the brakes
were hit abruptly when the vehicle was on a slippery surface.

Based on this version of the facts, on October 15, 2012, the First Criminal Court of the People’s
Provincial Court of Granma issued a judgment convicting Angel Carromero of vehicular
homicide and sentencing him to four years in prison.

Cuba is not a democratic country where the fundamental rights of citizens are respected, or
where there’s independence and separation of powers. The Cuban State is ruled by a fully
authoritarian regime, a totalitarian government or dictatorship. Under this regime, there is no
guarantee of independence in the administration of justice or respect for the fundamental rights
of citizens, especially for those who openly express their disagreement with the government. To
the contrary—as it happens systematically under any type of dictatorship—trials against
dissidents are a mere formality aimed at giving the appearance of legality to proceedings where
all the parties (prosecution, judge or defense counsel) direct their efforts towards legitimizing
the official government version of the events, and not at finding the truth, establishing the facts
and punishing those responsible.

The investigation and subsequent trial for the deaths of Oswaldo Paya and Harold Cepero were
carried out in this context of full authoritarianism.

During the investigation, the prosecution ignored the complaints made by the Paya family —
based on information they had obtained through friends and members of the Christian
Liberation Movement—that government officials had caused the car crash and probably killed
both Paya and Cepero. They were never made a part of the investigation proceedings nor were
they officially informed of Oswaldo Payd’s death. Furthermore, the family wasn’t allowed to
talk to either of the only two witnesses and survivors of the events, and they were barred from
attending Carromero’s trial. To date—three years after Paya’s death—the Cuban authorities
have not communicated the autopsy’s results to the family. The only document given to them
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by the authorities was a handwritten paper card, issued by Havana’s medical examiner’s office,
stating Payd’s cause of death as: “damage to the nervous system.” Also, the authorities washed
and packed the outfit worn by Paya on the day he passed away before returning it to the family,
which prevented them from seeking independent scientific analysis of these items. According to
international human rights law, the victims’ next of kin must have full access and the ability to
act during all stages and instances of the pertinent investigation and trial.

After the events, Carromero was taken to the hospital by individuals who were never identified
by the prosecution, neither during the investigation nor the trial. At the hospital, Carromero
stated to an officer that a vehicle had rammed and pushed them off the road. Minutes later,
officers from the Ministry of the Interior surrounded Carromero while he was still lying on the
hospital’s stretcher and forced him—through threats and slaps on the face—to change his
statement of facts. A few days later, Carromero was taken to a prison in Bayamo where, while
being held incommunicado and without access to legal counseling, he was forced to record a
self-incriminating video that was swiftly broadcast by state-owned media. According to
international human rights law, no one shall be compelled to testify against himself or to
confess guilt. This must be understood in terms of the absence of any direct or indirect physical
or psychological pressure from the investigating authorities on the accused.

Angel Carromero did not have access to an attorney for several weeks after his arrest, and could
not communicate with her without delay or in full confidentiality. The conversations he had
with his attorney that should have been confidential were seen and heard by a Cuban
government official. According to international human rights law, the right to a defense entails
that all persons arrested or detained, with or without criminal charge, shall have prompt access
to a lawyer. All persons shall be provided with adequate opportunities, time and facilities to be
visited by and to communicate and consult with a lawyer, without delay, interception, or
censorship and in full confidentiality.

Carromero had no other choice but to hire attorneys who were members of the centralized guild
controlled by the dictatorial Cuban government. These attorneys are legally compelled to
“consciously assume and contribute —within their duties—to defend, preserve and be faithful
to the principles comprised in the nation, the Revolution and Socialism,” and this should be
done “imbued with the righteous, noble and humane ideas of Socialism and inspired by the
example set by the Commander in Chief Fidel Castro Ruz.” According to international human
rights law, the adequate protection of the human rights and fundamental freedoms to which all
persons are entitled, requires that all persons have effective access to legal services provided by
an independent legal profession. The regulations commanding all attorneys to join a centralized
guild, controlled by the dictatorial Cuban government, undermine their independence and
cancel the possibility of access to an independent counsel.

During the trial, the prosecution did not allow Carromero’s attorneys access to the case file or to
the evidence on which the accusation was based. Also, due to Cuba’s totalitarian legal system,
defense attorneys couldn’t present new evidence. These circumstances reduced the presence
and participation of Carromero’s attorneys to a mere formality, stripped of any effectiveness to
simulate the existence of an effective legal counsel. According to international human rights
law, it is the duty of the competent authorities to ensure lawyers access to appropriate
information, files and documents in their possession or control in sufficient time to enable
lawyers to provide effective legal assistance to their clients.
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The trial against Carromero was not public, as authorities barred the public—including Paya’s
sons—from attending the hearing. In contrast, authorities did allow members of organizations
openly linked to the Communist Party of Cuba into the courtroom. According to international
human rights law, the publicity of hearings is an important safeguard in the interest of the
individual and of society at large.

In Cuba there is no court of appeals. The only form of appeal that can be submitted against a
criminal conviction is an appeal to the People’s Supreme Court. In Cuba, however, these
appeals are a mere formality, since violations to due process are displayed in the arbitrary acts
committed and allowed by the authorities, with no chances of having an independent body
reviewing these acts. In the trial against Carromero, this appeal was merely a formality stripped
of any effectiveness to simulate the existence of an appeal process before a higher court.
According to international human rights law, everyone convicted of a crime shall have the right
to his conviction and sentence being reviewed by a higher tribunal according to law.

None of the allegations made for each one of these violations was investigated or clarified by
the Cuban authorities. To date, the victims’ next of kin don’t know the full, complete, and
public truth as to what happened to their loved ones. According to international human rights
law, the right to the truth is subsumed in the right of the victim or his next of kin to obtain
clarification of the events that violated human rights and the corresponding responsibilities
from the competent organs of the State.

On July 22, 2012, Paya and Cepero died under circumstances that have been actively obscured
by the State. Through numerous violations of basic due process rules that are aimed at
discovering the truth about the facts in dispute, during the investigation and subsequent trial
for the deaths of Paya and Cepero, the Cuban authorities have deliberately prevented the
clarification of the events. Information that emerged in the months that followed and that was
not at all considered by the Cuban court that convicted Carromero—consisting of witness
statements, physical evidence and expert reports—suggest direct government responsibility in
the deaths of Paya and Cepero. Specifically, the evidence deliberately ignored by the Cuban
State strongly suggests that the events of July 22, 2012 were not an accident—as was quickly
claimed by authorities in the state-owned media monopoly and later rubber-stamped by Cuba’s
totalitarian court system —but instead the result of a car crash directly caused by agents of the
State, acting (1) with the intent to kill Oswaldo Paya and the passengers in the vehicle he was
riding, (2) with the intent to inflict grievous bodily harm to them, or (3) with reckless or
depraved indifference to an unjustifiably high risk to the life of the most prominent Cuban
activist in the last twenty-five years and the passengers riding with him in the car.

With these actions, Cuba violated (1) the Paya family’s right to act at all stages and in all
instances of the investigation and the corresponding trial; (2) Angel Carromero’s right to
counsel, including the right to communicate freely and confidentially with counsel; (3) Angel
Carromero’s right to an independent counsel; (4) Angel Carromero’s right to effective legal
counsel; (5) the prohibition against the use of force to obtain confessions or statements; (6)
Angel Carromero’s right to a public trial; (7) Angel Carromero’s right to an effective appeal; and
(8) Oswaldo Paya and Harold Cepero’s families” right to know the truth.

The authorities of Cuba who performed and allowed violations of due process during the



investigation and subsequent trial for the deaths of Oswaldo Paya and Harold Cepero have
violated the international standard of protection for the right to due process of law, binding for
Cuba—at the universal level—since December 10, 1948, when it adopted the Universal
Declaration of Human Rights; and within the Inter-American legal framework, since May 1948,
when it adopted the American Declaration of the Rights and Duties of Man.

In short, Cuba is responsible for the violation of Articles 5, 8, 9, 10, and 11 of the Universal
Declaration of Human Rights, and Articles 18, 25, and 26 of the American Declaration of the
Rights and Duties of Man which, developed and interpreted by a great number of international
instruments, together constitute a comprehensive legally binding system for the promotion and
protection of human rights.
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Human Rights Foundation—The Case of Oswaldo Paya 1

A. Background
a. Who was Oswaldo Paya Sardifias?

Oswaldo Paya Sardifias! was a Cuban human rights and democracy advocate. In 1988, Paya
founded the Christian Liberation Movement (in Spanish, Movimiento Cristiano Liberacién; MCL),
a Cuban civil society organization structured as a political movement to promote democratic
transition in Cuba. However, like all other organizations not affiliated with the Communist
Party of Cuba (in Spanish, Partido Communista de Cuba; PCC), it is not recognized by the Cuban
government.? Payd was one of the most important leaders of the Cuban opposition® due to his
influence founding and leading the Varela Project? a draft bill that—through a massive
collection of signatures and in observance of requirements set by the Cuban Constitution®—
proposed a referendum in which Cubans would decide on legal reforms that would enable the
effective respect of their fundamental rights.

In 2002, the European Parliament awarded the Sakharov Prize for Freedom of Thought® to
Paya.” During the ceremony, Pat Cox, president of the European Parliament at the time, stated:®

Dear Mr. Pay4, you represent for many Cubans today what Andrei Sakharov represented in the
1980s for many Soviet citizens—you represent hope. Harassed, pursued, persecuted, prosecuted,
condemned and imprisoned from your youth for your opinions, opinions which were openly
critical of the government’s official policies.... We recognize your endurance in the face of a
barrage of obstacles. We recognize your personal courage. Your plan is not a theoretical
construction; it has not promised heaven on earth, but reminds people of basic principles, for
which so many have fought for so long: respect for human rights and fundamental democratic
principles.... The Sakharov Prize for Freedom of Thought for 2002 is awarded to Oswaldo Paya
as a tribute to his commitment to freedom of thought, democracy and reconciliation of the Cuban
people. We salute Oswaldo Payd’s decision to use the pen and not the sword, to use signatures
and not bullets, to use peace and not terror as the pathway to democracy in Cuba.

! Oswaldo José Paya Sardinas (Havana, February 29, 1952 — Bayamo, July 22, 2012).

2 See Movimiento Cristiano Liberacién (in Spanish only), http://www.oswaldopaya.org/es/movimeinto-cristiano-
liberacion/ (last visited Sept. 2, 2014).

3 See Enrique Flor, Muestras de dolor por muerte de Oswaldo Payd en Miami, EL NUEVO HERALD, July 24, 2012, available at
(in Spanish only) http://www.elnuevoherald.com/2012/07/23/1257841/muestras-de-dolor-por-muerte-de.html. See also
Yoani Sanchez, La disidencia cubana se queda huérfana, EL PAls, July 24, 2012, available at (in Spanish only)
http://internacional.elpais.com/internacional/2012/07/23/actualidad/1343024525 311717 .html

4 Between 2001 and 2004, the MCL was able to collect 25 000 signatures for the project. See Editorial, An unsilenced
voice for change, THE ECONOMIST, Dec. 14, 2005, available at http://www.economist.com/node/5300884?story_id=5300884
5 See CONSTITUTION OF THE REPUBLIC OF CUBA 1976 Art. 86 (Spanish original: “La iniciativa de las leyes compete... g) a
los ciudadanos. En este caso sera requisito indispensable que ejerciten la iniciativa diez mil ciudadanos, por lo menos,
que tengan condicidén de electores”.) (Translation by the author: “The law initiative is the responsibility of... the
citizens. In this case, the essential requirement is that the initiative be exercised by at least ten thousand citizens who
are eligible voters.”), available at (in Spanish only) http://pdba.georgetown.edu/Constitutions/Cuba/cubal976.html

¢ European Parliament Sakharov Prize for Freedom of Thought,
http://www.europarl.europa.eu/aboutparliament/en/00f3dd2249/Sakharov-Prize-for-Freedom-of-Thought.html.html
(last visited Sept. 2, 2014).

7 See European Parliament’s plenary session schedule, Dec. 16-19, 2002,
http://www.europarl.europa.eu/sides/getDoc.do?type=PRESS&reference=N A-20021213-
1&format=XML&language=EN#top (last visited Sept. 2, 2014).

8 See award ceremony, Dec. 17, 2002, http://www.youtube.com/watch?v=T]x47]Md208 (last visited Sept. 2, 2014).
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In 2006, Payd received an honorary doctoral degree of law from Columbia University in the
United States.” Paya was nominated for the Nobel Peace Prize in 2002, 2003, 2008, 2010, and
2011.

b. Lack of independence of the Cuban judicial system
i. Lack of independence of the judiciary
The Cuban Constitution!® establishes a system of subordination and a lack of independence

within the powers of the State, which legally subordinates the entire judicial system and the
exercise of any fundamental right to the will of the Communist Party secretary-general. 1! 12

% See press release from Columbia University, May 17, 2006,
http://www.columbia.edu/cu/news/06/05/sardinas_english.html (last visited Sept. 2, 2014).

10 The current Cuban Constitution, proclaimed February 24, 1976, has been reformed three times, with the most
recent amendment on June 26, 2002.

11 See INTERNATIONAL COMMISSION OF JURISTS, CUBA AND THE RULE OF LAW 152 —153 (1962), http://icj.wpengine.netdna-
cdn.com/wp-content/uploads/1962/12/Cuba-rule-of-law-report-1962-eng.pdf. In their 1962 report, “Cuba and the Rule
of Law”, the IC] concluded—based on official and non-official documents, public statements, interviews, and the
stories of more than 100 witnesses, before and after the defeat of Fulgencio Batista’s dictatorship —that the Cuban
Revolution, led by Fidel Castro, deliberately dismantled the entire justice system on the island. The dismantling was
legally based on five reforms to the 1940 Constitution and 16 reforms to what became the “Basic Law” of 1959. The
ICJ also documented systematic violations of due process committed by revolutionary courts, including: (1) charges
that were general and ambiguous in character, and did not specify any action considered to be criminal in nature; (2)
defense lawyers were only informed of the charges against the accused a few minutes before their hearing was due to
begin; (3) due notice of the dates on which the cases were to be tried was not given to either the accused or the
defense attorney; (4) as defense attorneys were never notified in advance of the hearing dates, they were forced to go
to the courts daily to find out which cases were being tried that day; (5) the times that hearings were held were
completely arbitrary, with the common practice being to hold them some time after 9:00 p.m., when they were
supposed to start at 4:00 p.m. or 5:00 p.m.; (6) changes were made to the charges when the original indictment could
not be proved; (7) constant hostility in the form of threats and insults was shown to defense counsel and witnesses,
with threats carried out in some cases, and some lawyers who energetically defended their clients were imprisoned
and shot as “counter-revolutionary” criminals; (8) interviews with prisoners, if possible at all, always took place in
the presence of guards, who were members of the army; (9) defense attorneys were not allowed to see the indictment
and consequently did not know the charges against their clients, and —as the latter did not know either, because they
had not been officially charged —it was impossible to determine until the act of accusation was actually read out, or
until at least a few minutes beforehand; (10) the witnesses for the prosecution were publically encouraged to testify
against the accused even on matters that were not within their knowledge; and (11) new types of offence, such as
“special conspirator,” were invented during hearings when the accused could not be proved to have committed any
of the criminal acts with which he was charged.

See also RICARDO MANUEL ROJAS, LOS DERECHOS FUNDAMENTALES Y EL ORDEN JURIDICO E INSTITUCIONAL DE CUBA
(Imprenta Wingord) (2005).

12 See ARMANDO VALLADARES, AGAINST ALL HOPE 22—28 (Alfred A. Knopf 1986) (1985). In 1986, Armando Valladares
published his autobiography, “Against All Hope,” in which he describes his arrest, incarceration, summary trial by
revolutionary court, and sentencing to 30 years imprisonment for expressing his disagreement with the communist
direction of the Cuban Revolution. In the book, Valladares tells the stories of many others who, like him, were
charged and convicted by revolutionary tribunals—many of who were sentenced to death by firing squad —without
evidence, access to a defense attorney or the case file, in isolation, without knowing the charges they were accused of,
and unable to produce or present any evidence in their defense. In cases where the accused was sentenced to death,
the sentence would be executed the following morning (many were arbitrarily accused for any reason that could be
considered “counterrevolutionary.” The constitutional provisions and laws of the era, in a manner similar to the
current, were intentionally vague and imprecise, allowing any action or critical to be labeled a “counterrevolutionary
crime”). Valladares revealed that during his trial, “[he] was not allowed to talk privately with the lawyer defending
[him], nor did they allow him access to the list of charges.” During the proceedings, “the members of the tribunal
were sitting talking among themselves, laughing, and smoking cigars,... they all wore military uniforms... At the
start of the trial, the president of the tribunal, Mario Taglé, put his feet up on a table, crossed one boot over the other,
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Based on the Marxist-Leninist doctrine that demands the installation of a “revolutionary
dictatorship of the proletariat,” the Cuban Constitution!® establishes a totalitarian legal system
based on a single official ideology —determined and interpreted by a single party—whose
rulings cannot be discussed or criticized and must be obeyed by all citizens and public officials
under threat of criminal prosecution.

The organic part of the Constitution provides that the Communist Party of Cuba is the
“superior leading force of the society and the State,” the only party in charge of “organizing and
guiding the common efforts aimed at the highest goals of the construction of socialism and
advancement toward the communist society.”!* At the same time, the dogmatic part of the
Constitution (Art. 5 et seq.) formally recognizes certain rights and freedoms for Cuban citizens,
including the right to “freedom of speech and press.” However, the Constitution cancels these
rights, subordinating their exercise to the “objectives of the socialist society,” underlining that
the “material conditions” for the exercise of those rights “are provided by the fact that the press,
radio, television, cinema, and other organs of the mass media are State or social property and
can never be private property. This assures their use at the exclusive service of the working
people and in the interests of society” (Art. 53).1>

Finally, to cancel any possibility of legal protection of the rights and freedoms of the Cuban
people, the Constitution itself cancels the exercise of any fundamental right or freedom,
explicitly binding them to the advancement of a political agenda under one-party rule inspired
by Marxist-Leninist doctrine. Specifically, Article 62 of the Constitution provides that “none of
the freedoms which are recognized for citizens can be exercised contrary to what is established
in the Constitution and the law, or contrary to the existence and objectives of the socialist State, or
contrary to the decision of the Cuban people to build socialism and communism. Violations of this
principle can be punished by law.”1¢

and leaned back in his chair and opened a comic book.”

13 Like many other Marxist-Leninist dictatorial regimes that followed the example of the USSR and rose to power
after World War II, the Cuban Constitution preserves a formal, liberal structure consisting of two parts: dogmatic and
organic. These delineations are inspired by the Constitutions of the American States in the 1780’s and the French
Constitution of 1789, which impose limits of content (dogmatic) and form (organic) on the government in power.
Despite this historical precedent, the application of Marxist dogma demands the need for a supreme Communist
Party as society’s “vanguard;” thus, Marxist-Leninist constitutions abandon the meaning and historical significance
of these parts, subordinating both the protection and exercise of fundamental freedoms (dogmatic), as well as the
operation and interaction between the branches of government (organic), to the final decision of the Communist
Party.

14 CONSTITUTION OF THE REPUBLIC OF CUBA Art. 5 (Spanish original: “[E]s la fuerza dirigente superior de la sociedad y
del Estado, que organiza y orienta los esfuerzos comunes hacia los altos fines de la construccién del socialismo y el
avance hacia la sociedad comunista”.) available at (in Spanish only) http://www.cuba.cu/gobierno/cuba.htm

15 Id. at Art. 53 (Spanish original: “Se reconoce a los ciudadanos libertad de palabra y prensa conforme a los fines de la
sociedad socialista. Las condiciones materiales para su ejercicio estan dadas por el hecho de que la prensa, la radio, la
television, el cine y otros medios de difusién masiva son de propiedad estatal o social y no pueden ser objeto, en
ningun caso, de propiedad privada, lo que asegura su uso al servicio exclusivo del pueblo trabajador y del interés de
la sociedad”.) (Translation by the author: “Material conditions for the exercise of those rights are provided by the fact
that the press, radio, television, cinema, and other mass media are State or social property and can never be private
property. This assures their use at the exclusive service of the working people and of the interest of society.”).

16 Id. at Art. 62 (Spanish original: “Ninguna de las libertades reconocidas a los ciudadanos puede ser ejercida contra lo
establecido en la Constitucién y las leyes, ni contra la existencia y fines del Estado socialista, ni contra la decisién del
pueblo cubano de construir el socialismo y el comunismo. La infraccién de este principio es punible”.).
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It is important to note that the Cuban Constitution does not recognize the judiciary as an
independent organ separate from the executive and the legislative branches of government, nor
as the organ responsible for interpreting the Constitution in an objective, independent, and
impartial manner, or even for conducting the constitutional review of laws or the acts of the
executive.'” Although Article 122 provides that “[jludges, in their function of imparting justice,
are independent, and owe obedience solely to the law,” the Constitution immediately cancels
this guarantee of independence and impartiality by providing that “tribunals constitute a
system of State organs... subordinate hierarchically to the National Assembly of the People’s
Power and the Council of State,” (whose members are appointed by the communist party)!®
giving the latter the right to give laws a “general and mandatory interpretation,” as well as the
power to “issue general instructions to the courts.”?

The Cuban Constitution also provides that the National Assembly has the power to elect “the
president, vice president, and other judges of the People’s Supreme Court,”? as well as the
power to remove them from office.?® However, Article 45 of the People’s Courts Law (in
Spanish, Ley de los Tribunales Populares), Law No. 8222 provides that judges of the People’s
Supreme Court will be elected based on a proposal submitted by the president of the State
Council. Although neither the Constitution nor Law No. 82 set the procedure for electing the
judges of the People’s Supreme Court, the election and appointment of public officials by the
legislative branch—based on the proposal presented by the head of the executive—does not
imply, in principle, lack of independence in the selection process. However, in order for this
procedure to be considered truly independent, a set of basic guarantees must be in place to
ensure the independence of the electing body and the selection process itself.

In the case of the judges of the People’s Supreme Court—the highest judicial body in Cuba—the
public officials entrusted with the authority to elect them are the members of the National
Assembly of the People’s Power. In democratic regimes, the National Assembly —as the State’s
legislative power—is usually the place where all the individual interests, both diverse and
plural, of the citizens of society are represented. Therefore, its members should be able to

17.0On September 16, 2012, Calixto Ramén Martinez, a journalist for the independent news agency Hablemos Press (a
Cuban civil society organization—not recognized by the State—formed by self-taught journalists who work to expose
the conditions in Cuba and circumvent the State’s monopoly over media) was arrested at José Marti International
Airport in Havana. He had been investigating allegations that medicine provided by the World Health Organization
(WHO) to fight the cholera outbreak (which the Cuban government had allegedly tried to downplay since it began in
mid-2012) was being kept at the airport instead of being distributed to the Cuban people. Calixto Ramén endured
almost seven months of arbitrary imprisonment. He was never officially charged for a crime. See news report from
Pen International, Cuba: Calixto Ramon Martinez Arias released; two other writers remain imprisoned, Apr. 11, 2013,
available  at  http://www.pen-international.org/newsitems/cuba-calixto-ramon-martinez-arias-released-two-other-
writers-remain-imprisoned/. See also press release from the Committee to Protect Journalists, CP] welcomes release of
Cuban journalist, Apr. 10, 2013, available at https://cpj.org/2013/04/cpj-welcomes-release-of-cuban-journalist.php#more;
press release from Reporters Without Borders, Independent reporter released after seven months in detention, Apr. 10,
2013, available at http://en.rsf.org/cuba-independent-reporter-released-10-04-2013,44361.html

8 Id. at Art. 121 (Spanish original: “Los tribunales constituyen un sistema de drganos estatales, [...] subordinado
jerarquicamente a la Asamblea Nacional del Poder Popular y al Consejo de Estado.”).

1 Id. at Art. 90 (Spanish original: “[D]ar a las leyes vigentes, en caso necesario, una interpretacion general y
obligatoria.”).

2 Jd. at Art. 75 (Spanish original: “[E]legir al Presidente, a los Vicepresidentes y a los demas Jueces del Tribunal
Supremo Popular.”).

2 Jd. at Art. 126 (Spanish original: “La facultad de revocacion de los jueces corresponde al drgano que los elige.”).

22 See PEOPLE’S COURTS LAW (NO. 82) Art. 45, auailable at (in Spanish only)
http://www.gacetaoficial.cu/html/itribunales.html
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represent the different interests, concerns, and ways of thinking of the nation’s inhabitants. This
implies that the members of a legislative body —in this case, the representatives of the national
assembly —should have the power to debate, oppose, denounce, and freely discuss ideas and
viewpoints different from those of the executive or a majority in parliament.

This plurality of discussions about public policy within a legislative body is prohibited under
the Cuban totalitarian legal system. Specifically, the legal imposition of a single political party,
the PCC, eliminates any plurality within the national assembly. At the same time, by granting
this party absolute control over all State bodies, including the police and the armed forces, it has
also built the conditions—since Fidel Castro took power in 1959 —to effectively prevent any
dissent. Even to discuss how to better “build socialism and communism” puts individuals
under the imminent, formal risk of prosecution and imprisonment, and —in practice—physical
aggression or even extrajudicial execution.

It should be noted that, although different Cuban civil society groups often call themselves
“political parties” (e.g. Arco Progressive Party, Christian Democratic Party, National Liberal
Party of Cuba, Social Democratic Party of Cuba), they do not have the legal status to operate as
such or to compete for public office within the institutions of the Cuban State. These are civil
associations of people whose will to participate in the civic and political life in Cuba is
legitimate from the standpoint of a democratic society, but that are considered and treated as
illegal —even as enemies of the State—under the totalitarian legal system guaranteed by the
Cuban Constitution. Individuals who disagree with or are critical of any of the government’s
branches, regardless of whether they are organized or not, are not allowed to express their
views through the media, which are—as mentioned above—subject to the State’s complete
control.”® On the contrary: when the totalitarian State’s media refer to dissenting individuals,
they do so with the disqualifying and dehumanizing adjectives of “worms,” “wormholes,” and
“scum,” or with the criminalizing labels of “antisocial elements,” “mercenaries,” “subversives,”
“terrorists,” and “counterrevolutionaries.”?*

The constitutional provisions that ban the existence of different groups or opposing parties
within the national assembly —in addition to the constitutional obligation to advance a pre-
established, single political agenda according to an official ideology, under the threat of being
prosecuted and punished for its disobedience—dissolve the possibility of having a meaningful

2 Reporters Without Borders ranks Cuba in the position 170 out of 180 on its 2014 World Press Freedom Index, next
to countries like Equatorial Guinea, Sudan and Iran. See REPORTERS WITHOUT BORDERS, WORLD PRESS FREEDOM INDEX
2014, available at http://rsf.org/index2014/en-index2014.php.

Freedom House classifies Cuba as “not free” for both freedom of political rights and freedom of press. On this
regard, the report states: “the independent press is considered illegal and their publications ‘enemy propaganda.’
Government agents routinely infiltrate the ranks of independent journalists and report on their activities, often
accusing them of being mercenaries working at the behest of foreign powers.” See FREEDOM HOUSE, FREEDOM IN THE
WORLD 2014, available at http://www.freedomhouse.org/report/freedom-world/2014/cuba-04. VFDw5fR4res.

The Committee to Protect Journalists classifies Cuba as one of the ten most censored countries on earth. See
COMMITTEE ~ TO  PROTECT  JOURNALISTS, 10 Most  CENSORED  COUNTRIES  (2012),  available  at
https://cpj.org/reports/2012/05/10-most-censored-countries.php#9

% See, e.g., videos and press releases from different sources exposing this practice, available at (some videos and
releases are in Spanish only) https://www.youtube.com/watch?v=WiJpfSpCOmk;
https://youtu.be/AATbW3uA_08?t=479;
http://www.cubadebate.cu/opinion/2013/11/10/obama-habla-de-cuba-entre-gusanos/;
http://www.cubadebate.cu/opinion/2014/01/23/la-patria-grande-un-verdadero-dolor-de-cabeza-para-ee-uu/;
http://www.youtube.com/watch?v=IQ5Hp5G_dDo (last visited Sept. 2, 2014).
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process of scrutiny derived from an open and rich debate within a pluralistic legislature. This
eliminates a fundamental guarantee of independence when electing public officials—in this
case, the judges of the highest judicial body in Cuba.

Law No. 82 also deprives judges of the guarantee of stability and tenure by stating that the
“professional judges and their professional permanent substitutes are elected without being
subject to an end of term.”? This provision allows the judges to be appointed and removed
arbitrarily by the authorities. In this regard, it is noteworthy that the Cuban judicial system
establishes the existence of two types of judges: the professional and the layman judge.

Depending on the type of court, the law provides that the national or provincial assembly will
appoint professional judges. In the case of layman judges—again, depending on the type of
court—either the national, provincial, or municipal assembly will appoint them. However, the
“committees that select candidates and process applications of laymen judges” for proposal are
formed by members of institutions openly associated with the communist party. In this case, the
committees are formed by delegates from the Workers” Central Union of Cuba (in Spanish,
Central de Trabajadores de Cuba), the Committees for the Defense of the Revolution (in Spanish,
Comités de Defensa de la Revolucidn), the Federation of Cuban Women (in Spanish, Federacion de
Mugjeres Cubanas), the National Association of Small Farmers (in Spanish, Asociacion Nacional de
Agricultores Pequefios), and the Federation of University Students (in Spanish, Federacion
Estudiantil Universitaria).?

Unlike the Law of the Organization of the Judicial System of 1973 (in Spanish, Ley de
Organizacion del Sistema Judicial), which stated that layman judges should have an “active
revolutionary involvement,” Law No. 82 does not provide this condition. However, the
principle of “active revolutionary involvement” is still in place, since only the supporters of the
PCC are appointed as lay judges.?” The Cuban judicial system also allows for judgments handed
down by the courts to be revisited and modified, thus violating the basic principle of due
process non bis in idem.?

The lack of independence in the Cuban judicial system has been documented, verified, and
announced by the Inter-American Commission on Human Rights (hereinafter, IACHR). In its
annual reports, the IACHR has stated, “the shortcomings of the Cuban judicial apparatus begin
with the Constitution of the Cuban State, which does not provide for separation of powers as to
guarantee independence in the administration of justice.”? The IACHR has consistently held

2 PEOPLE’S COURTS LAW, supra note 22 at Art. 52.

% Id. at Art. 49.

277 See INTERNATIONAL COMMISSION OF JURISTS, ATTACKS ON JUSTICE—CUBA 4 (2005), http://icj.wpengine.netdna-
cdn.com/wp-content/uploads/2012/04/Cuba-Attacks-on-Justice-2005-Publications-2008.pd f

28 See LAW NO. 5 OF CRIMINAL PROCEDURE Art. 455(4) & Art. 456(19). The Law of Criminal Procedure authorizes the
Minister of Justice, the President of the Supreme Court, and the Attorney General, interchangeably, to promote the
review of sentences or acquittals ruled by the courts in criminal matters when the “defendant was wrongly
acquitted.” In this sense, the review process can be requested, inter alia, when “there are facts or circumstances
unknown to the court at the time of sentencing, that... lead to presume the innocence of the convicted or the convict’s
involvement in an more serious or less serious offence than that which determined his punishment; or the guilt of the
acquitted.”

2 See Annual Report of the Inter-American Commission on Human Rights 2001. OEA/Ser./L/V/I1.114 doc. 5 rev. April
16, 2002. Chapter IV. 1] 48—51, available at http://www.cidh.oas.org/annualrep/2001eng/chap.4a.htm - CUBA (“It is
clear that as regards political trials, the courts continue judging with ideological and political criteria, not by the use
of proper judicial procedures. It should also be noted that the lack of judicial independence, bolstered by
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that “Cuba lacks the separation of powers necessary to ensure an administration of justice, free
of interference from other branches of government”* and that “Cuban courts do not effectively
guarantee the rights of the accused enshrined in the American Declaration,... particularly in
cases with a political connotation.”?! The IACHR has condemned the widespread existence of
“criminal proceedings that do not offer the necessary guarantees of due process, as they are
carried out in summary form, without a trustworthy defense counsel, and with juries of
dubious independence and impartiality,” as well as the “use of summary trials and the
ambiguity and/or broad language of certain criminal-law provisions.”32

ii. Lack of independence of the prosecution

The Cuban Constitution holds—in a very similar manner to the constitutional provisions that
eliminate the independence of the judiciary —multiple provisions that establish a system of
subordination that prevent the State’s investigative body from acting in an objective and
independent manner. Specifically, the Constitution, as in the case of the courts, creates a direct
line of power and subordination between the attorney general and the State Council,
eliminating the independence of a body that requires—as an essential element to the domain
over criminal prosecutions—the performance of its duties to be independent and free from
arbitrary interference.®

Regarding the attorney general’s appointment, the Constitution and the law provide an
identical procedure to the one used to appoint the judges of the supreme court. According to
the Constitution and Law No. 83 of the Attorney General,* the National Assembly of the
People’s Power will elect the attorney general based on the candidate presented by the
president of the State Council. This process, as with the election of judges of the supreme
court,® lacks the basic guarantees that allow for an independent appointment procedure.

iii. Lack of independence of the attorneys®

All Cuban attorneys must be registered with the National Organization of Collective Law
Offices (in Spanish, Organizacién Nacional de Bufetes Colectivos; ONBC) and the National Union of

constitutional provisions that make ideological or political references, violate the principle of equality before the law,
since it places members of the Communist Party on a higher level than the rest of Cuban citizens who seek to espouse
alternative opinions or take issue with the political system in place.”).

% See Annual Report of the Inter-American Commission on Human Rights 2005. OEA/Ser.L/V/I1.124 doc. 5. February
27, 2006. Chapter IV. q 75, available at http://www.cidh.org/annualrep/2005eng/chap.4a.htm

3 Id.

3 See Annual Report of the Inter-American Commission on Human Rights 2011. OEA/Ser.L/V/IL. doc. 69. December
30, 2011. Chapter IV. 11 216, 226 —227, available at http://www.oas.org/en/iachr/docs/annual/2011/Chap4Cuba.doc

3 See CONSTITUTION OF THE REPUBLIC OF CUBA. The Constitution also sets provisions that hinder—in practice, eliminate
any possibility for—the Attorney General to act independently and free from interference. In this sense, Article 128 of
the Constitution provides that the Attorney General is subordinate to the National Assembly of the People’s Power
and the State Council. Likewise, Article 90 provides that the State Council has the authority to “issue instructions to
the Office of the Attorney General of the Republic.” This provision, which actually eliminates the Attorney General’s
independence and subordinates his/her actions to the commands of the State Council, is reaffirmed in Article 128,
which states that the “Attorney General of the Republic receives direct instructions from the State Council.” See also
LAW OF THE ATTORNEY GENERAL OF THE REPUBLIC, Art. 2(2).

3 See LAW OF THE ATTORNEY GENERAL OF THE REPUBLIC at Art. 29(1).

% See the immediately preceding section.

% Information provided by the Legal Information Center, “CubaLex.”
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Cuban Jurists (in Spanish, Unién Nacional de Juristas de Cuba; UNJC), as a condition for practicing
their profession. The ONBC was established in Cuba in 1973% and was later reorganized by the
State Council in 1984.38 Since then, the only attorneys authorized to practice law in Cuba are
those admitted within the ONBC.%

The UNJC is the organization that represents and associates all attorneys in Cuba—and
abroad —registered in the lawyers’ general index.* While the Cuban legislation provides that
the practice of law is free and independent and that attorneys should only abide by the law, the
same regulations command lawyers to help fulfill justice by complying and strengthening
“socialist legality.”*!

Other than in the exceptional circumstances stated in the law, no attorney can practice law
without being a member of the ONBC.# Truly independent attorneys are banned from going to
court to defend their clients, so they usually provide guidance to their clients without a contract
and free of charge*’ and without any recognition of procedural legitimacy by any court.*

In Cuba, there are no other corporations that attorneys can join to practice law. In fact, the
Cuban government denies the creation of new associations in order to “avoid” the existence of
organizations with similar purposes.*> The organizations already established stand subject to
inspections conducted by officials from the department of associations of the Ministry of Justice
(hereinafter, MINJUS). The members of any association created without the State’s recognition
and run without the authorization of MINJUS may be indicted for conspiracy.*

%7 See LAW OF THE ORGANIZATION OF THE JUDICIAL SYSTEM (Law No.1250), repealed by Law No. 4 of 1977.

3% See LAW ON THE EXERCISE OF THE LEGAL PROFESSION AND THE NATIONAL ORGANIZATION OF COLLECTIVE LAW OFFICES
(DECREE NoO. 81) [hereinafter Law OF THE ONBC], June 8, 1994. State Council. Official Gazette of the Republic (12),
Extraordinary, 47. Cuba.

¥ Id. at Art. 43. Currently, the ONBC is governed by the LAW OF THE ONBC, the complimentary legislation
(Resolution No. 142/84, RULES OF PROCEDURE ON THE EXERCISE OF THE LEGAL PROFESSION AND THE NATIONAL
ORGANIZATION OF COLLECTIVE LAW OFFICES [hereinafter RULES OF PROCEDURE OF THE ONBC]), and the resolutions of its
governing bodies.

40 ]d. at 55, special provision. Among the jurists registered in the UNJC are judges, prosecutors, defense lawyers, legal
advisors and business consultants, notaries, civil registrars, property registrars, etc.

41 ]d. at 48, Art. 4.

% E.q., (translation by the author) there are certain exceptions in this provision: (1) lawyers who are occupationally
related to civil societies recognized by current law; who represent or lead procedures where a State agency,
cooperative, social, or mass organization is a party and where they are